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PURCHASE OF FIRE POLICY BY SCHOOL 
DISTRICT 


A school district applied to a mutual insurance 
company for a non-assessable fire policy, relying upon 
a statute of the state which provides that any public 
or private corporation, board or association may hold 
policies in a mutual insurance company. The right 
of any such corporation to participate as a member 
of a mutual company is declared by the statute to be 
incidental to the purposes for which the corporation 
was organized. A taxpayer brought an action to 
enjoin the school district from paying the premium 
on the policy and thereby consummating the insur- 
ance contract, contending that the statute relied upon 

Please Route to: is in contravention of the provisions of the state con- 
stitution prohibiting a county, city or other municipal 


corporation from becoming a stockholder in, or from 
lending its credit to, any private corporation or asso- 
ciation. The constitution provides, further, that the 
legislature shall have no power to authorize such acts. 


Approval of Court 


In Lewis v. Independent School District of the 
City of Austin et al., the Texas Court of Civil Ap- 
peals for the Ninth Supreme Judicial District upheld 
the constitutionality of the statute and affirmed the 
judgments entered by the lower courts denying plain- 
tiff’s requested relief. The court said that by pur- 
chasing the policy of fire insurance and contracting 
to pay the premium, the school district did not make 
a loan of its credit to the mutual company. In the 
event of the insolvency of the company, under the 
terms of the policy, no assessment could be levied 
against the school district and a receiver would have 
no power to enforce the contract beyond its terms. 
The court further held that the school district did 
not become a stockholder in or a subscriber to the 
capital of the mutual company by the purchase of 
the insurance policy. 

The court concludes its opinion with the observa- 
tion that the question here presented is of the greatest 
importance to municipalities in the state since, under 
policies such as the one here involved, municipal cor- 
porations may make great savings on their insurance 
premiums. See {] 300,470. 
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% FIRE AND CASUALTY % 


Theft of Car Containing Insured Goods.—The theft of a car 
containing goods which were to be delivered to plaintiffs 
did not constitute a theft from a car within the meaning of 
the exception clause of a policy covering the carrier. (Sally 
Chain Stores, Inc. et al. v. Ace Bonded Carriers, Inc. et all; 
Ace Bonded Carriers, Inc. v. Home Fire & Marine Ins. Co. of 
Calif., Ill. App. Ct.).. .] 300,465. 


Firemen Injured.—In action for damages sustained by firemen 
due to explosion and fire in sub-basement of defendant’s 
premises where they had been called in answer to an alarm, 
a judgment in favor of the defendant was reversed, the 
court stating that a jury might find that an unusual hazard 
existed and that defendant had an opportunity but failed to 
warn plaintiffs thereof. (Jenkins et al. v. 313-321 W. 37th 
Street Corp. et al., N. Y. Ct. of App.)...] 300,462. 


Explosion in Chemistry Laboratory.—Defendant university, 
located in Utah, was held liable for injuries sustained by a 
student who was enrolled in a course in chemistry, such 
injuries having resulted from an explosion caused by the 
mixing of wrong chemicals, the student having been allowed 
to proceed with the experiment without proper supervision. 
(Brigham Young University v. Lillywhite, U. S. C. C. A,, 
10th C.).. . J 300,463. 


Liability Policy Covering Hotel—Exclusion Clause.—A liability 
policy was held to cover a loss resulting from an explosion 
which occurred when a change was being made in the 
heating system of a hotel in Oklahoma City, said loss not 
falling within the exclusion clause of the policy relative to 
structural alterations and employees of the insured. (Hard- 
ware Mutual Casualty Company v. Hilderbrandt, U.S. C. C. A., 
10th C.).. .§ 300,464. 


Payment of Premiums.—The acceptance by a broker of per- 
sonal services in lieu of money as payment of a premium 
on a policy of fire insurance is insufficient to cause a valid 
contract of insurance to come into existence and the insurer 
which did not learn of the broker’s conduct till after the 


loss is not liable on the policy, no premium having ever been 
paid to it. (Elowe v. Superior Fire Ins. Co., Ill. App. Ct.) 


Proof of Loss under Policy.—Evidence showing that proof of 
loss furnished to fire insurance company was filled out by 
adjuster and was retained by company without objection 
although not in detailed form as required by policy war- 
ranted finding by trial court in favor of insured in action 
on policy. (Central Fire Ins. Co. of Balto. v. Smith, Okla. 
Supreme Ct.). . . | 300,467. 


Insurable Interest.—The owner of property, who had conveyed 
the legal title to a part thereof to another so that the other 
could negotiate with regard thereto, but who acquired legal 
title to the remainder thereof, was held to be the equitable 
owner of such property and to have an insurable interest 
therein. (Russell v. Southeast Missouri Mutual Fire Ins. Co., 
Soringfield Ct. of App., Mo.). . .J 300,468 


Negligence of Contractor Employed by Tenant.—Although the 
contractor who was employed by the insured’s tenant to re- 
finish floors in the tenant’s apartment was negligent and his 
negligence was the cause of the fire on account of which the 
insurer paid the loss, the tenant was not liable for the con- 
tractor’s negligence, said contractor being a competent man and 
the owner insured having consented to the work. (Mercury 
Ins. Co. v. Hodges et al., La. Ct. of App.) . . . 300,469. 


Sole and Unconditional Ownership Clause.—The knowledge of 
the state of plaintiff’s title at the time the policy was issued 
on the part of the director of the mutual company which 
issued the policy operated to waive the clause relative to sole 
and unconditional ownership. (Fuessler v. The Chautauqua 
County Patrons’ Fire Relief Assn., N. Y. Supreme Ct., App. 
Div.) . . .§ 300,471. 


Purchaser of Property Covered by Policy.—Plaintiff who had 
entered into a contract with the assured to purchase the 
property which was subsequently destroyed by fire had no 


interest in the policy covering the property, said policy being 
a contract for the personal indemnity of the assured. 
(Wilson v. The Lumbermen’s Mutual Ins. Co. et al., Tenn. Ct. 
of App.). . .{ 300,472. 


Limitation of Time for Bringing Action.—A limitation in a 


policy as to the time within which an action thereunder must 
be instituted is valid and binding on the parties and failure 
to bring the action within the time so stipulated in the 
absence of fraud inducing the delay prevents the insured 
from recovering under the policy. (Gibraltar Fire & Marine 
Ins. Co. v. Lamer, Ga. Ct. of App.). . .§ 300,473. 


% NEGLIGENCE * 
(Other than Automobile) 


Malpractice.—Plaintiff brought an action of malpractice against 


defendants, physicians employed by Los Angeles County. 
A judgment dismissing plaintiff's complaint because plaintiff 
failed to allege that he had filed a verified written claim 
within ninety days after the alleged acts of malpractice was 
reversed on appeal. The court held that the act, requiring 
the written verified claim, had no application to this case 
since the title of the act, restricting its scope to acts “relating 
to liability of, and damages against, school districts,” did 
not embrace a provision relating to liability of county of- 
ficers for injury resulting from their negligence. (Jackman 
v. Patterson, Calif. Dist. Ct. of App.).. .] 401,969. 


Contact of Pipe with Transmission Line.—Plaintiff was denied 


a recovery for damages resulting from the death of her 
decedent, who was electrocuted when an iron pipe, more 
than thirty feet long, which he had pulled from a water well 
came in contact with an electric transmission line owned 
and maintained by defendant company. (Webb, Admx. et al. 
v. Louisiana Power & Light Co., La. Ct. of App.). . .] 401,964. 


Fall on Ramp in Grandstand.—Plaintiff, after witnessing a ball 


game from the grandstand of defendant company, sustained 
injury upon leaving the stand when he fell on a ramp of 
15% grade. The court refused defendant’s motions for 
judgment n. o. v. and for a new trial, holding that the case 
was one for submission to the jury, and that no vital error 
was committed in the admission of testimony relative to a 
change made by defendant in the condition of ramp after 
the accident. (Metcalf, Jr. v. Pittsburgh Athletic Co., U. S. 
Dist. Ct., W. D. of Pa.).. $401,958. 


Child Struck by Ball While Playing in Sand Box.—A judgment 


in favor of plaintiff, a minor, and an order of the trial court 
granting plaintiff's motion for a new trial on the issue of 
damages only were affirmed in a suit brought by plaintiff to 
recover damages for injuries sustained as the result of being 
struck by a baseball while playing in a sand box on defend- 
ant city’s playground. (Bauman v. The City and County of 
San Francisco, Calif. Dist. Ct. of App.). . .] 401,972. 


Theatre Patron Injured.—Plaintiff brought an action to recover 


damages for injuries alleged to have been sustained when 
the back of a seat in which she was sitting broke while she 
was a patron in defendant’s theatre. Exceptions taken by 
defendant to the refusal of the trial judge to give certain 
of its requests for rulings relative to liability for hidden 
defects were sustained. (Bell v. Dorchester Theatre Co. 
Mass. Supreme Jud. Ct.).. . | 401,960. 


Oily Substance on Floor.—Plaintiff was denied a recovery for 


injuries sustained as the result of a fall in defendant’s store, 
the court holding that there was no evidence tending to 
prove either that defendant’s employees put the oily sub- 
stance complained of on the floor or that it had been there 
for such length of time as to charge defendant with implied 
notice thereof. (Pratt v. The Great Atlantic and Pacific Teo 
Co., N. C. Supreme Ct.). . .§ 401,961. 


Slippery Floor.—In a suit brought by plaintiff to recover dam- 


ages for injuries sustained as the result of a fall on the floor 
of defendant’s store, the crucial question of fact was whether 
or not, at the time of the fall, the floor was wet and slippery 
in consequence of “Myco-Sheen” which had been applied 
to it. The court held that the trial judge’s statement to the 
contrary, contained in his charge to the jury, did not con- 
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stitute reversible error, since the jury could not have been 
misled as to the essential issue for determination when the 
charge was considered as a whole. (Stanco v. The H. L. 
Green Co., Conn. Supreme Ct. of Err.). . .] 401,965. 


Fall of Lunch Counter on Child’s Foot.—Where plaintiff, a 
minor, sustained injury when a lunch counter which had 
been placed on a sidewalk fell on her foot, the court held 
that it was error for the lower court, before the close of 
plaintiff's evidence, to permit a voluntary nonsuit to be 
taken as to one of the defendants, over the objections of the 
other defendant, since the parties were sued as joint tort- 
feasors. (Smith v. Kappas, d. b. a. Jim’s Lunch, et al., N. C. 
Supreme Ct.). . . ] 401,974. 


Stores and Shops.—Plaintiff brought an action to recover dam- 
ages for injuries sustained when she fell in defendant’s store. 
The jury’s negative answer to an issue inquiring whether 
plaintiff slipped and fell as she was passing over an incline 
on the main floor of the store was held to be supported by 
the evidence. Judgment for defendant was affirmed. 
(Dunning v. Popular Dry Goods Co., Tex. Ct. of Civ. App.) 

q 401,977. 


Dangerous Approach to Store—Nuisance.—Plaintiff brought 
suit for injuries sustained when she fell on an incline leading 
from the sidewalk to defendant’s store. She alleged that 
the incline, when wet, was slippery and dangerous and con- 
stituted a nuisance. It was for the jury to decide whether 
the incline was dangerous when wet, and whether plaintiff 
was negligent. (Spears v. Goldberg et al., W. Va. Supreme 
Ct. of App.). . . J 401,982. 


Hotel Guest Injured.—Plaintiff brought an action to recover 
damages for injuries sustained when she slipped and fell 
ona rubber footmat in the entrance of a hotel where she was 
a guest. The court held that there was sufficient evidence to 
support the verdict in favor of plaintiff against defendant 
Kelly, the lessee and operator of the hotel, but that the 
motion of the cornorate defendant, the owner and lessor, 
of the premises, for judgment n. o. v., should have been 
granted since it had no reserved right of possession and 
control of the hotel entrance. (Green v. Elgin Hotel Co. et al. 
(Kelly, Appellant); Same v. Same (Rimnik Corp., Appellant), 
Minn. Supreme Ct.). . .f 401,968. 


Landlord’s Liability —Judgment was entered against defendant 
landlord in a suit brought by plaintiff, a relative of a tenant, 
to recover damages for injuries sustained when she fell 
through a skylight on a roof while assisting her cousin in 
removing some clothes from a clothes line. (Reiman v. 
Moore et al., Calif. Dist. Ct. of App.)... 401,973. 


Hole in Floor.—In a suit brought by plaintiff to recover dam- 
ages for personal injuries sustained when he stepped or fell 
into a hole in the floor of an apartment house, it was alleged 
that defendant or its agents, while preparing the premises 
for the consumption of fuel gas, negligently left this hole 
open and unguarded. The trial court was held not to have 
erred in giving a general affirmative charge in favor of 
defendant. (Gassenheimer v. Alabama Gas Co., Ala. Supreme 
Ct.). . J 401,985. 


Stevedore Injured.—Plaintiff, a stevedore, sustained injuries 
while he was engaged in discharging a cargo of lumber from 
a steamship alongside a dock, which was under the control 
and possession of the corporate defendant. The accident 
occurred when plaintiff was struck by a lumber carrier 
driven by an employee of the corporate defendant. A judg- 
ment entered in favor of plaintiff was affirmed on appeal. 
(Burke v. John E. Marshall, Inc. et al., Calif. Dist. Ct. of 
App.).. .§ 401,986. 


Scope of Employment.—Where defendant’s employee, while 
driving a truck, picked up a “hitch hiker” and stopped upon 
meeting an approaching truck for the purpose of giving the 
“hitch hiker” an opportunity to contact the driver of the 
approaching truck in an effort to secure employment, 
the court held that defendant was not liable for a fire which 
started on plaintiffs’ premises after one of the three men 
threw away a lighted cigarette, since the employee was not 
at the time in the performance of his employer’s business. 
(Lindley v. McKay, Ark. Supreme Ct.). . .§ 401,970. 


Employee of Sub-contractor Electrocuted.—Plaintiff brought 
an action to recover damages caused by the death of her 
intestate, an employee of a sub-contractor, who was elec- 
trocuted when a steel column which he was hoisting came 
in contact with a power line. Judgments entered against 
defendants, the owner of the premises and the general con- 
tractor, were reversed on appeal, the court dismissing the 
case as to the contractor. (Mack, Admx. v. Marshall Field 
and Co. et al., N. C. Supreme Ct.). . .] 401,962. 


Negligent Blasting Done Under Contract With W. P. A—A 
municipality was liable for damages caused by negligent 
blasting in connection with the construction of a street, 
where the work was being done pursuant to a contract with 
the W. P. A. under which the municipality agreed to finance 
such parts of the costs of the street program as were not 
supplied by federal funds and the work was done under 
the direction and supervision of the municipality’s engineer. 
(City of Nashville v. Tanley, Tenn. Ct. of App.).. . 401,979. 


Explosion of Bottle——In a suit brought by plaintiffs, husband 
and wife, to recover damages resulting from injuries sustained 
by the wife when a bottle of “Coca-Cola” exploded, causing 
particles of glass to strike the wife about her eye, judgments 
entered in favor of plaintiffs were reduced on appeal, and, as 
amended, were affirmed. (Leggett et al. v. Alexandria Coca- 
Cola Bottling Co., Inc., La. Ct. of App.). . .] 401,963. 


Signboard Negligently Placed—Defendant placed an unse- 
cured, easle-type signboard next to the sidewalk. A high 
wind blew the sign against plaintiff, injuring her. The 
jury’s verdict that defendant’s negligence was the proximate 
cause of plaintiff’s injuries was supported by the evidence. 
(Lincoln Amusement Co. v. Williams, Tenn. Ct. of App.)... 
J 401,978. 


Defective Sidewalk—Sufficiency of Description.—A notice to a 
municipality stating that the plaintiff was injured on the 
sidewalk on the “East side of Fourth Avenue, North be- 
tween Jackson and Jefferson Streets,” was an insufficient 
description of the place where the injuries were received. 


(Britten v. City of Nashville, Tenn. Ct. of App.). . .f 401,980. 


Amount of Award.—A judgment for $5,000 was held not to be 
excessive where plaintiff, a woman fifty-nine years of age, 
tripped over a wire negligently stretched across a public 
walkway by defendant, and broke her arm and elbow in 
several places, so that she was incapacitated from using her 
arm as she had in the past. (City of Orlando v. Zapfe, Fla. 
Supreme Ct.). . . 401,984. 


Fall from Fire Escape.——Where plaintiff brought an action seek- 
ing to recover damages for injuries alleged to have resulted 
when a tread on a fire escape gave way as he was ascend- 
ing, the court affirmed a judgment for defendant, the owner 
of the building, finding no merit in plaintiff’s contentions 
that the trial court was in error in its conclusion that de- 
fendant was not negligent, and in denying plaintiff’s motion 
for a new trial on the ground of newly discovered evidence. 
(Levine v. The Union and New Haven Trust Co., Conn. 
Supreme Ct. of Err.).. .] 401,966. 


Flood Waters Diverted.—In a suit brought by plaintiff to re- 
cover for damages to growing crops, the court held that a 
ditch and levee which defendant had constructed were the 
efficient and proximate cause of flood waters escaping from 
a river out on the crops and cultivated lands of plaintiff. 
(Walton v. Bryan, Okla. Supreme Ct.)... 401,959. 


Damages for Flooded Lands.—Plaintiff’s lands were flooded by 
defendant’s alleged negligent construction of a railroad 


bridge. It was for the jury to determine whether the injury 
to the lands was temporary or permanent and to award 
damages accordingly. (Alesko v. Union Pacific Railroad 
Company, Idaho Supreme Ct.). . .J 401,983. 


Nuisances.—Plaintiff brought an action against defendant city 
to recover damages caused by the city’s operation of a sew- 
age disposal plant which, it was alleged, constituted a 
nuisance. A judgment in the lower court in favor of de- 
fendant was reversed on appeal because of erroneous in- 
structions to the jury and misconduct of counsel. (Tarian v. 
City of Alliance, Ohio Ct. of App.). . . 401,971. 
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Killing of Bird Dog by Train.—A judgment entered in favor of Agent for Collection of Premiums.—Although policy stated 


plaintiff in a suit brought to recover damages for the killing 
of plaintiff's bird dog by the alleged negligent operation of 
defendant’s train was affirmed on appeal, the court holding 
that there was substantial evidence to sustain said judg- 
ment. (The Kansas City Southern Railway Co. v. Boyd, Ark. 
Supreme Ct.). . .] 401,967. 


Last Clear Chance.—Plaintiff brought an action to recover 


damages caused by the death of her intestate who, it was 
alleged, was struck by defendant’s train while lying in a 
helpless condition on the track. The court affirmed a judg- 
ment as of nonsuit, holding that the evidence as to the 
position of the deceased when he was struck and the length 
of time he had been in that position, was conjectural and 
speculative and, therefore, insufficient to take the case to 
the jury under the doctrine of last clear chance. (Mercier, 
Admx. v. Powell, Jr. et al., Recrs., et al., N. C. Supreme Ct.) 
. .§ 401,975. 


Bicyclist Struck by Street Car.—A bicyclist was struck and in- 


jured as he attempted to pass an approaching street car in 
the narrow space between the street car and the right curb. 
The street car motorman was negligent in failing to see 
plaintiff and in failing to slow down the car. (Humphreys, 
Jr. v. Charleston Transit Company, W. Va. Ct. of App.) 

7 401,981. 


Misconduct of Jurors.—Plaintiff brought an action to recover 


damages for injuries sustained as the result of a fall while 
entering defendant hotel company’s coffee shop. A judg- 
ment entered for defendant was reversed, the court holding 
that the jury was guilty of misconduct because, during their 
deliberations, and while they were divided as to what 
answers should be made to certain issues, some of the jurors 
stated that it was immaterial how these issues were answered, 
since plaintiff would recover her damages anyway. (Pryor 
et al. v. New St. Anthony Hotel Co., Tex. Ct. of Civ. App.) 
J 401,957. 


Practice and Procedure — Jurisdiction. — Where defendant 


Hursey, a resident of Pulaski County and served with sum- 
mons therein, was brought to trial in Clark County because 
his codefendants were found and served in that county, the 
court held that since no judgment was rendered against 
defendants who were served with process in Clark County, 
no judgment could, under an existing statute, be rendered 
against Hursey, who was served with process in Pulaski 
County. (Arkansas Louisiana Gas Co. v. Tuggle, Ark. Su- 
preme Ct.).. . 401,976. 


* LIFE * 


Oral Contract of Insurance.—Statement made by agent im- 
mediately taking an application for an accident policy was 
held to be part of the res gestae and admissible in evidence 
to prove an oral contract of insurance, although a statement 
made on the following morning was too remote to be con- 
sidered res gestate and should not have been admitted. 
(Muniz et al., Admrs. v. Travelers Mutual Casualty Co., lowa 


Supreme Ct.).. .{ 501,573. 


Insolvency of Insured.—Turnover order of court directing in- 


surer to pay to the trustee in bankruptcy of the insured an 
amount equal to the amount paid in premiums during the 
period while the insured was admittedly insolvent, was held 
erroneous, the proceeds of policies payable to the wife, 
children or estate of the insured being exempted by the 
Ohio statutes from the claims of creditors. (Doethlaff v. 
The Penn Mutual Life Ins. Co. et al.; The Penn Mutual Life 
Ins. Co v. Doethlaff et al., U. S. C. C. A., 6th C.). . .§ 501,741. 


Agent’s Renewal Commissions.—An insurance company which 


purchased the assets of an insolvent company agreeing under 
the contract of sale to be liable for only 50% of commis- 
sions due agents, was not liable to an agent for the full 
amount of renewal commissions claimed, the agent having 
accepted the reduced amount for over three years without 
protest. (General American Life Ins. Co. v. Roach; General 
American Life Ins. Co. v. Jacobs; General American Life Ins. 
.. S Cantrell, Okla. Supreme Ct.) ..$ 501,742, 501,743, 


that premiums were payable at the home office, the appoint- 
ment by the insurer of a local agent who collected premiums 
for a period of years and accepted such payments when they 
were overdue was held to operate as a waiver by the insurer 
of the requirement as to strict payment of premiums. 
(Mutual Benefit Health and Accident Assn. v. Carpenter, Okla. 
Supreme Ct.). . . | 501,745. 


Agent’s Knowledge.—Finding that plaintiff did not have reason 


to know that the agent would conceal his knowledge of the 
insured’s poor health from his company was held to be 
against the weight of the evidence. (Smith v. John Hancock 
Mutual Life Ins. Co., N. Y. Supreme Ct., App. Div.)... 
q 501,746. 


Health of Insured—Estoppel.—An insurance company was 


precluded from affirmatively defending an action on a policy 
on the ground that the insured was not in the condition of 
health required at the time the policy was issued, it being 
shown that the medical examiner had approved the applicant 
and there being no showing that his approval was obtained 
by fraudulent representations. (Olson v. New York Life Ins. 
Co., Iowa Supreme Ct.).. .$ 501,752. 


Sound Health Provision Waived.—The delivery of a policy to 


an insured who was not in good health at the time, the 
agent being aware of that fact, operated to waive the pro- 
vision of the application relative to the sound health of the 
insured. However, the insurer’s refusal to pay was not in 
bad faith and no penalty should have been allowed on 
account thereof. (Penn Mutual Life Ins. Co. v. Wright, Tenn. 
Ct. of App.). . .§ 501,760. 


Repudiation of Part of Contract.—The discontinuance of con- 


tingent endowment contracts after such a contract was 
issued to plaintiff was held to amount to a repudiation of a 
vital part of plaintiff’s contract and to warrant his recovery 
of premiums paid. (Unity Life Ins. Co. v. Beasley, Ga. Ct. 
of App.).. .¥ 501,756. 


Composition Agreement Breached.—After entering into a com- 


position agreement with plaintiff, a creditor, whereunder the 
insurer was allowed to pay current claims and then to pay 
pro rata on previously accrued claims, the indiscriminate 
payments made to other creditors to secure their consent 
to the composition amounted to a breach of the contract 
made with the first creditor and entitled her to recover the 
balance due on her claim plus legal interest from the date 
of its accrual. (Home Benefit Assn. v. Gayle, Tex. Ct. of 
Civ. App.). . .§ 501,761. 


Release of Claim under Policy.—Failure of plaintiff to establish 


her allegations that release executed to insurance company 
was obtained by fraudulent misrepresentations caused the 
court, on appeal, to reverse a judgment in her favor and 
remand the case for a new trial. (National Aid Life Assn. v. 
Krow, Okla. Supreme Ct.).. .] 501,748. 


Disability Benefits —The consolidation of two actions brought 


on similar policies to recover disability benefits provided 
thereby did not require the removal of the consolidated 
cause to the federal court, although the amount of the con- 
solidated case exceeded the amount required for federal 
jurisdiction. (American United Life Ins. Co. v. Goodman, 
Guardian, Ark. Supreme Ct.)... 501,749. 


Disability Following Reinsurance of Company.—Under rein- 


surance agreement, holder of policy, which provided for dis- 
ability benefits in the event of a continuous total loss of 
business time, was not entitled to recover the full amount of 
such benefits, the reinsurance agreement limiting the rein- 
surer’s liability to a percentage of the amount provided by 
the original policy. (Sanborn v. Pacific Mutual Pife Ins. Co., 
Calif. Dist. Ct. of App.) .. .$ 501,750. 


Disability Benefits—Anticipatory Breach.—Causes of action 


against the issuing insurer and its successor company based 
on anticipatory breach of contract whereby plaintiff sought 
to recover disability benefits were dismissed by the court, 
the law of the state not permitting the doctrine in an action 
on an executory contract for the payment of money. (Kuhn 
v. Pacific Mutual Life Ins. Co. of Calif. et al., U. S. Dist. Ct., 
S. D., N. Y.)...9 501,757. 
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LIFE—Continued 


Proof of Disability While Policy in Force.—Failure of the in- 
sured to notify the insurer of his total and permanent dis- 
ability while the policy was still in force, although the 
accident which caused the disability occurred while the 
policy was in force, caused the policy to lapse and no re- 
covery thereunder could be allowed. (The Travelers Ins. 
Co. v. Lee, Tenn. Ct. of App.). . .[ 501,759. 


Accidental ‘Death.—Question as to whether gunshot wounds 
which resulted in peritonitis causing the death of the insured 
were intentionally or accidentally inflicted was for the jury 
under the evidence and the court did not err in its instruc- 
tions to the jury on the issue of accidental death. (Beckley 
v. New York Life Ins. Co., lowa Supreme Ct.).. .f 501,751. 


Exception ‘to Liability for Double Indemnity.—The death of 
the insured -resulting from ‘the inhaling of poisonous gas 
which had escaped from a pipe was held to be within the 
exception to -the clause providing for double indemnity in 
the event of accidental death except where such death re- 
sults from -the inhalation of gas. (Vaughan v. Gulf Life Ins. 
Co.; and-vice versa, Ga. Ct. of App.).. . 501,755. 


Accidental. Death—Premium Payments.—Evidence, together 
with presumptions against suicide and murder, was sufficient 
to establish that-death was accidental and to show that the 
insurer had waived the provisions of the policy relative to 
the-prompt payment of premiums. (Great Northern Life Ins. 
Co. v. Turnage, Tenn. Ct. of App.).. . | 501,758. 


Notation in Hospital Record.—Lower court committed pre- 
judicial error in admitting into evidence a notation made in 
hospital records to the effect that the insured had taken ten 
bichloride of mercury ‘tablets. (Cottrell, Admx. v. The Pru- 
dential Ins. Co. of America, N.Y. Supreme Ct., App. Div.) 

q 501,747. 


Motion to Strike——Defendant insurer’s motion to strike from 
judgment items for attorney’s fees and penalties was prop- 
erly overruled, such issues having been finally determined 
adversely to defendant. (Commercial Casualty Ins. Co. v. 
Mathews, Ga. Ct. of App.)...7 501,754. 


*% AUTOMOBILE 


Gross Negligence of Host.—A host was held not responsible 
for injuries sustained by his guest when his automobile 
struck a train at a railroad crossing, the court holding the 
evidence insufficient to warrant a finding of gross negligence 


within the accepted definition of that term. 
Murphy, Mass. Supreme Jud. Ct.).. .f 703,808. 


Guest Asl in Truck.—A Young negro, who was riding from 
work at 9:30 at night in a truck driven by a white man who 
had had eleven years experience as a driver, was familiar 
with the road, and apparently was a careful and competent 
driver, was not contributorily negligent as a matter of law 
when he fell asleep in the cab of the truck and the truck 
was hit by a train. (Harper v. Texas & Pacific Railway Co., 
Tex. Ct. of Civ. App.)...{ 703,814. 


Guest Statute Construed.—Under the Florida guest statute, the 
owner of a motor vehicle may be held responsible for in- 
juries sustained by the guest of a person to whom he has 
intrusted his motor vehicle. (Ethel Koger v. Hollahan; D. D. 
Koger v. Hollahan, Fla. Supreme Ct.)...{| 703,833, 703,834. 


Declaratory Judgment.—Because the judgment debtors of the 
insured were not joined in the insurer’s action for a judg- 
ment declaring its nonliability under an insurance policy, 
the requested relief was refused. (Commercial Casualty Ins. 
Co. v. Tri-State Transit Co. of La., Inc., Tenn. Supreme Ct.) 

7 703,811. 


Automatic Insurance on After Acquired Vehicle—It was held 
that a provision in an insurance policy automatically extend- 
ing coverage to a vehicle in which the insured acquires 
ownership and substitutes for the specifically described 
vehicle did not apply to a vehicle, borrowed by the insured 
for use while the specifically described vehicle was being 
repaired. (Aeina Casualty & Surety Co. v. Chapman et al., 
Ala. Supreme Ct.). . .§ 703,817. 


(Harvey v. 


Assessment of Policyholders.—By New York decree, the mem- 
bers of an insolvent mutual indemnity company were as- 
sessed, the laws of that state declaring all policyholders to 
be “members.” In a suit brought to collect the assessments 
made against nonresident policyholders who were personally 
served or before the New York court, said policyholders 
were permitted to show that they were not “members” of 
the insolvent company. (Pink v. A. A. A. Highway Express, 
Inc. et al., Ga. Supreme Ct.).. .J 703,841. 


Respondeat Superior.—The evidence tended to show that at 
the time of the accident upon which action was based, the 
driver of the offending vehicle was regularly employed by 
defendant insurance company to make collections, that he 
was within the territory assigned to him, that he had in his 
possession shortly before the accident an insurance collec- 
tion book, that the accident occurred during working hours, 
and that he was driving his own automobile which he fre- 
quently used in making collections. This evidence was held 
sufficient to submit the question of defendant’s liability to 
the jury. (Pinnix, Admx. v. Griffin et al., N. C. Supreme 
Ct.).. .§ 703,810. 


Scope of Employment.—Plaintiff was injured when a truck, 
driven by defendant’s employee, ran through a stop sign at 
an intersection and struck his automobile. At the time of 
the accident, the truck driver was engaged in purely personal 
activities. Defendant, therefore, could not be held re- 
sponsible for plaintiff’s injuries. (Lombardi v. Silver, d. b. a. 
Canton Sterilized Wiping Cloth Co., Ohio Ct. of App.)... 
J 703,831. 


Towing of Disabled Vehicle—Through the negligent steering 
of a disabled truck by a colored boy left in charge thereof 
by defendant’s employee, plaintiff was injured and his 
wrecker demolished while towing the truck. The evidence 
being insufficient to show that defendant had authorized, 
either directly or indirectly, the colored boy to operate the 
truck, a verdict in favor of plaintiff could not be upheld. 
(Daffin Mercantile Co., Inc. v. Trawick, Fla. Supreme Ct.) 

J 703,832. 


Manufacturer’s Liability—Proof showing that the car which 
plaintiff’s intestate was driving left the road, coupled with 
the proof that he said he could not steer the car, was in- 
sufficient evidence to go to the jury on the question of 
defendant’s negligence in manufacturing a defective car, 
and of the defect being the cause of the accident which 
resulted in the death of plaintiff’s intestate. (O’Hara, Admr. 
v. General Motors Corp., U. S. Dist. Ct., E. D. of Mich.)... 
{ 703,813. 


Intersection Collision.—Plaintiff recovered compensation for 
personal injuries and property damage sustained in a col- 
lision at an intersection between his and defendant’s auto- 
mobile. The judgment was entered upon a jury’s verdict 
which was amply warranted by the evidence. (Hodges v. 
Humphreys, Ill. App. Ct.). . . 703,823. 


Right of Way at Intersection.—In a suit arising out of an in- 
tersection collision, it was held error to instruct that, if 
defendant, who had approached the intersection on plain- 
tiff’s left, reached and entered the intersection before plain- 
tiff, he had the right of way. Under the law, the test is, 
not the time of arrival at the entrance to the intersection, 
but the reasonable apprehension of collision on the part of 
the driver approaching from the left. (McNaught v. Smith, 
Conn. Supreme Ct. of Err.).. 703,838. 


Right of Way—Proximate Cause.—A statute providing that a 
driver entering upon a public highway from a private road 
must yield the right of way to all vehicles approaching on 
such highway, must be reasonably construed to mean that 
the right of way must be yielded only to those lawfully 
approaching near the intersection, and it was for the jury 
to decide whether a collision was caused by the negligence 
of the approaching driver or by that of the driver entering 
upon the highway from the private road. (Temple et al. v. 
Ellington, Va. Supreme Ct. of App.). ..¥ 703,842. 

Collision at Intersection.—If plaintiff’s automobile was not 
stationary, as claimed by plaintiff, when struck by defend- 
ant’s automobile which approached the intersection from the 
opposite direction, but was executing a left turn, as claimed 
by defendant, the right fender would have been damaged. 
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The evidence showed that the entire front of the car, with 
the exception of its right fender, was struck, and plaintiff 
was awarded his property damages. (Morris v. Clark, La. Ct. 
of App.).. . J 703,840. 


Municipality’s Liability—A city was held responsible for in- 
juries sustained by a motorist when the car in which she 
was riding overturned as a result of the city’s negligence in 
repairing a street at an intersection. The sufficiency of 
plaintiff's petition as stating a cause of action for nuisance 
was upheld. (Gerend v. City of Akron, Ohio Supreme Ct.) 
.. | 703,812. 

Collision Between Car and Milk Wagon.—The fact that de- 
fendant’s horse and wagon, in the street without a driver, 
collided with plaintiff's car, was not evidence of defendant’s 
negligence. Plaintiff’s interrogatory as to how the horse 
was fastened “between deliveries,” could not be construed 
to mean “during deliveries,” and failure to fasten the horse 
“between deliveries” was not evidence of negligence. (Karp 
v. Whiting Milk Company, Mass. Supreme Jud. Ct.) 

{ 703,818. 


Opposing Traffic Collision.—T wo large trucks, owned by plain- 
tiff and defendant, collided on a wide sweeping curve. The 
vehicles were traveling in opposite directions and each 
owner claimed that the other’s truck was on the wrong side 
of the road. The evidence strongly preponderating in plain- 
tiff’s favor, defendant was held responsible for the collision. 
(Berard v. Buillard, d. b. a. Evangeline Pepper & Food 
Products, La. Ct. of App.). . . J 703,835. 


Discovered Peril.—The undisputed evidence indicated that de- 
fendant’s street car motorman did not see plaintiff in a 
position of peril until the collision between the street car 
and plaintiff's automobile and further indicated that the 
motorman instantly made use of all the means at hand to 
stop the street car. A verdict holding defendant responsible 
for the collision under the doctrine of discovered peril could 
not be upheld. (Dallas Ry. & Terminal Co. v. Glenn, Va. 
Supreme Ct.). . .¥:703,828. 

Automobile Stalled in Street Car Tracks.—Although plaintiff 
had seen defendant’s street car when it was more than a 
thousand feet away he remained in his automobile, stalled 
across the street car tracks, until too late to avoid injury. 
Since both he and the motorman were negligent and had a 
last clear chance to avoid the accident which neither of them 
took, plaintiff was denied recovery for personal injuries and 
property damage sustained. (Harrell v. Va. Electric & 
Power Co., Va. Supreme Ct. of App.). . .§ 703,830. 

Railroad Crossing Collision.—A decedent who stopped his truck 
about five feet from the first rail of a railroad crossing, from 
which point he could see down the tracks for at least fifteen 
hundred feet, crossed the first track and the eight-foot space 
intervening between the first and second tracks, started to 
cross the second track and was struck by a train, was con- 
tributorily negligent as a matter of law. (Dole, Adm’x v. 
Boston & Maine RR.; Dole v. Same, Mass. Supreme Jud. Ct.) 

{ 703,819. 


Sudden Jerk of Bus.—Plaintiff’s testimony indicated that the 
bus on which she was riding jerked or bounced just about 
as she was to take her seat, and the operator of the bus 
testified to the slight movement of the bus just before plain- 
tiff was thrown to the floor. In plaintiff’s damage suit it 
was held error to direct a verdict for defendant. (Olsen v. 
Evanston Bus Co., Ill. App. Ct.) . . .§ 703,824. 


Bus Passenger Injured by Sudden Jolt.—Plaintiff was injured 
when the bus on which she was a passenger started with a 
jerk while she was attempting to change seats. A carrier 
is not liable for ordinary jerks or jolts, and there was no 
evidence that the jolt was unusual. (Richmond Greyhound 
Lines, Inc. v. Ramos, Va. Supreme Ct. of App.). . .¥ 703,825. 

Taxicab Passenger Injured.—Plaintiffs, father and daughter, 
recovered damages sustained when the taxicab in which the 
daughter was riding collided with defendant’s truck at an 
intersection. It could not be ruled as a matter of law that 
defendant was free of negligence or that the daughter was 
guilty of contributory negligence. (Thelma Brightman v. 
Blanchette; Victor Brightman v. Same, Mass. Supreme Jud. 
Ct.) . .§ 703,809. 


January 30, 1941 


Rear-End Collision.—Plaintiff was injured when the automobile 
in which he was riding collided with the rear-end of de- 
fendant’s truck which was standing in a line with other 
vehicles, awaiting the passage of a long train over a nearby 
crossing. The dismissal of plaintiff's complaint was affirmed 
on appeal. (Preston v. Tippet Drilling Co., La. Ct. of App.) 

{ 703,839. 


Rear-End Collision—Parked Truck.—Plaintiff, whose auto- 
mobile collided with the rear of a truck parked without lights 
on the highway, could not be held negligent as a matter of law 
where there was evidence from which the jury could find 
that “disconcerting circumstances” affected his action, 
(Merback, Admx. v. Blanchard et al., Wyo. Supreme Ct.) 

1 703,843. 


Pedestrian in Middle of Road at Night.—A pedestrian who was 
walking in the middle of the road, or in the middle of the 
right-hand lane, at night, was under a duty to look back, 
when a car was seen approaching from the opposite direc- 
tion, to see whether a following car was likely to overtake 
him while the other car was pans. (Murphy v. Grans, 
N. H. Supreme Ct.).. . J 703,815. 


Pedestrian Injured—Verdict Against Evidence.—Plaintiff was 
injured when he dashed in front of defendant’s car to reach 
a bus proceeding in the same direction after the traffic lights 
had turned green. A verdict for plaintiff was held to be 
against the weight of the evidence. (Duckett v. Chicago and 
West Towns Railways, Inc. et al., Ill. App. Ct.) .. .] 703,822. 


Pedestrian Stepping Into Path of Car.—Plaintiff stepped out 
into the street in front of a parked truck and was hit by 
defendant’s car. The evidence of petitioner’s contributory 
negligence in failing to see defendant was not sufficient to 
authorize the court to take the case from the jury. (Todd »v. 
Gibson, Tenn. Supreme Ct.).. . {| 703,827. 


Timeliness of Request for Nonsuit.—Plaintiff requested a non- 
suit after the court had granted defendant’s motion for an 
instructed verdict and had begun to instruct the jury in that 
respect. The court held that the request for nonsuit came 
too late. (Texarkana Bus Co., Inc. v. Moton, Tex. Ct. of Civ. 
App.).. .§ 703,816. 


Accident Experience of Jurors.—Three jurors, upon voir dire 
examination in a suit arising out of an automobile collision, 
withheld certain information regarding their accident ex- 
perience and it was held that the trial judge had not abused 
his discretion in ordering a new trial after verdicts had been 


returned. uster et al., Ohio Supreme Ct.)... 
{ 703,826. 


Appellate Procedure—Estoppel.—The trial court entered judg- 
ment against plaintiff in a suit to recover damages for in- 
juries received in a collision with defendant’s tractor, driven 
by a servant, and plaintiff appealed. Thereafter, the servant 
filed suit against plaintiff for injuries received in the col- 
lision, plaintiff filed a cross-claim, and the jury found that 
neither could recover against the other. The appellate court 
dismissed the appeal, holding that it could consider matters 
which occurred after entry of the judgment appealed from, 
in order to determine whether to proceed to review the 
record. (lard v. Charlton, Va. Supreme Ct. of App.)... 
{ 703,829. 


Authority of Guardian Ad Litem.—In the proceedings in which 
plaintiff procured a judgment against defendant’s additional 
assured for damages sustained in an automobile accident 
service of process was made upon the guardian ad litem of 
the additional assured after the latter had reached his 
majority. The judgment was, therefore, invalid and de- 
fendant was not responsible for its satisfaction. (Mason v. 
Royal Indemnity Co., U. S. Dist. Ct.. N. D. of Ga.)... 
1 703,836. 


Adequacy of Damages.—Where evidence indicated that plaintiff, 
as a result of a collision, incurred medical expenses in the 
amount of $60.00 and lost two months from his regular 
employment, an award of $160.00 was held inadequate. The 
award of $700.00, in favor of another plaintiff injured in the 
same accident, was upheld. (Scarcello v. Town of Green- 
wich et al.; Tropiano v. Same, Conn. Supreme Ct. of Err.) 

1 703,837. 


(Steiner v. 
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